
STATE OF CALlJ~OllNJA Alnolcl Schwa~zcncggc~, Go~~c~r~ lo r  

DBPAIZ'I'MENT OF INDUSTRIAL, JUILA'I'IONS 
OI'IIICL OF 1'1 IE DIREC I'OR 

455 Goldell Gale Avcnuc, Tenlh J7loo1 
San Francisco, CA 94 102 
(4 15) 703-5050 

C11ad T. Wishchulc 
MARKS, GOLIA 6: FINCII, LL? 
3900 I-1~21'11~~ Strcct - First Floor 
SLZI Diego, CA 921 10-2825 

Re: P~~bl ic  Works Case No. 2007-01 1 
Rebuilding of 111e Agricullural Commissioi~er Office Builclblg 
Co~mty o f 1111~>erial 

Dew Mr. Wishchulc: 

This letter coastitules tlic dcterl~iiiiation of the Director of I~ldustrial Rclatioiis regan-ding coverage 
of the above-1-efereilced project under Califosliia's prevailing wage laws and is 111ade pursuaii to 
Califosliia Code of Regulatioi~s, title 8, section 16001(a). Based on my review of the facts of tliis 
case and an aiialysis of tile applicablc law, it is lily deterlllination that tlie rebuilding of tlie 
Agicultulral Colliinissioner office building ("Project") is a p~~b l i c  work s~lbj ect lo prevailing wage 
reqnireinents. 

Facts 

011 March 29, 2005, llle Co~uiity of Iniperial ("Co~u~ty") elitered illto a11 ageerne~lt ("Origil~al 
Contract") with RSM2 Contractors, hic. ("Colltsactor") for the co~istruction of a new 12,000 square 
loot building at 852 Broadway, El Cei~tro, Califoimia, lo house t11c ofices of Couiity Agsicultmal 
Colinnissioiier at a cost to Couiity of $1.6 million. The Origiilal Contract required pay~iieiit of 
~xevaililig wages. The Origiiial Coiltract also required Coiitractor to provide both a general 
commercial liability policy in the aino~~ilt of $1 iilillioii aild all risk property covcragc or builders 
rislc ins~u.ailce equal to 01- greater ilia11 tlie Original Contract alliount to cover the 1~111 rel~laceiiie11t 
cost 01 tlie builcling and iiiipsove~neiits in t l~e  event of loss, claiilage, or destruction by lire or otlies 
pcrjls. Contractor did not obtain tlie all risk property coverage or bujlders risk insmalice. 
Contractor did, however, have a pre-existing general com111e1-cia1 liability policy. 

hldepei~deiit of Illc recluire~iic~its uiider the Original Contract, Coullty 111ail1taii13ccl its ow11 all rislc 
property insma~lce policy wit11 Lexi~igloll I~~suraiice Coni13any ("~IsLIT~T"), T1121t policy contained a 
$5,000 dcductiblc.' Thc policy bctnreen Couilty ancl 1ns~u1.cr. states: "I[ is ELutloe~. ~ii~clerstootl a~id 
agreccl lhal rcporled losses over the described Deductiblcs sl~all bc aclj usted wit11 and payable to the 
'Meiiiber Agency' to wlio111 tlie Property belongs, ally Morlgagees a~ldlor Aclditio~ial l~~tcres ts ."~ 

' C O L I ~ ~ ~ ' s  policy wit11 1usura is elltitled Coliil~anp Reiiisulance Policy. The i~lsmcd is listed as f i e  CSAC Excess 
I n s ~ l ~ l i ~ c e  Authority and Califosr~ia Public Entity I i~s~~rance Authority ("CSAC") and Coullty .as a m c i ~ ~ b c r  entity of 
CSAC. CSAC is a risk: sharing pool of Califos~lia public entities and agencies, L-bnll~ccl as a joint powen iutlloritp and 
dedicated to coiitrolliilg losses aild providing effective risk ~uclllage~lle~~t solutions. Coullty p~~rcl~asecl its policy with 
Insurer thl-ough CSAC. 

2~ollllxtny Reinsurance Policy, section 1, pagc 27 
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On or abou.t :Fcb~:n.wy 6, 2006, wh0.11 co:~zs.t~:u.ctjon was .near co~iipletio~i, n fire Iswr~ieil dowll :~iiost of 
t11.e 'bl:l.il.(lj,ng, Co.ul;lz.ty su:bmi(;tecl a c:l.t\i~2n :for .t11.e clz~iiage .to Jlisurrar. .A :l.izib:i.li.ty tlisp~~te ensu.ecl tmcl 
was medi~ted, p~:ocl:~~cing a setlleliicrii i ~ g ~ : e ~ ~ n  errt eflectivc A~rg~lsl 8, 2007. 01ld6;r .the setllali~nit 
agreeu,lle~z.t, Co:~~ts:acto:~:'~ go~,leriil comm.e~:cial liclbl'liLy cncrier agreed to' I J ~ Y  $400,000 to :Iusu~:cr; 
Contrt~ctor's .two s abcontl:a.ctors :for alnr111 ~x11.ll.d cc7:1)et wo~:lc agreecl to pay $25,000 eacli .to 111s tircr; 
and Co1z.kt1.ct01"~ ins~~ramce brolser agrcecl to pa.y 810,000 to Iiis~~rer, 111 aclcltion., Co:rit~:actor 
assigned .to ILISLITH its colloclioii ~:i.gl~ts for .recovery o:T Co:~.z.tractor's oul-of-pocket costs, 

i On 01: a b o ~ ~ t  ;Jai~~~ary 3, 2008., CO.LT~II:Y a~icl Contractor elitered into a Rel~z~ilcliig Agi:ccr~iei~t 
("'Reb~dlding A.g~:oe:tlle~lt"), The Rdbuilding Agr:eeliie~~.t provides tl1.at Co~-xtractor will ~:ebvri.lcl .8ne 

I office b~1j.l ding :Tor a~~prox3rna:tely $1. .5 5 million, Iiilidecl e1itir6ly 'by 11is~irer "on (lie Co ui~ty's bel~alf 
s~iicl pursu.ant to" Co~cliz.Ly7s pol.j.cy wit11 11isurc1~ Tlie Reburilclaig Agree~~n.e~xt f~lrtlier provid.es tliat 

I constr~~ction wil.1 proceecl accorcling to the.O~:.igiiial Contract and associatecl dliaiige ordei:~, 'Tlie 
Rebui1cliz1.1; Ag1:e~1liant ilevinted :from .tlie Osigiiial Coiltract only in t11e :rol.low.ing provj.s:i.ons: 
C O I I ~ ~ ~ C ~ O ?  is to cc;vt.i.:fy tlze cou.crete'slab sv11.d ui~dergrouiid iiiiproveiliexits tliat sirrvi.vec1 .the :fire meet 
tlie requirei~iciits of tile OOdginal Coi1t~:act; Co~n~ty is to rei~ilburse Co~~tractor for tlle cost of izew 
city perlilits over $7,500; C o ~ ~ l ~ t y  j.s to provide "course of coiistruction/b~~ilders risk iiisuraiice for 
tlie Projeot in lieu of Cwtractor providing such i~isurai~cc"~; Contractor is to install i fire sprinkler 
systeii~ at 110 aclditional cost to Coui~ty. as long as tlie spriizkler systeili can be illstalled witllo~lt 
struct~~ral cliaiiges; aiid Coiltractor is not obligated .to pay prevsviliiig wages or use the 
s~lbcoi~tractors 'listed in the original bid uiiless otlierwise req~~irecl by law. 

Tlie Rcbuj lding hgreeiilent also provicles tllat tlie $1 .5 5 mi.llioii ill hisurer f~~i ids  sliall be deposited 
illto ail escrow accoi~~it at Torrey Pines Balk (('Baiilc") ill La Mesa. 'U~id.er tlie escrow ageel11eiz.l~ 
"Coui~ty will deposit" Ilic :funds into the accouiit. Thereafter, Coiitractor, desigoated by tlie escrow 
agree111eilt as the beneficial owner of tliat 'accouilt, is to submit to Coui~ty molitlily pay al~plications 
to be approved by Co~mty based 01.1 tlne progress of constructioa. After approval, flie esc1:ow agent 
is to ~iialte progress payliients to Coiitractor. Oiily iiiterest earned on tlie accouiit niay be 
witlldrawn by, Conlractor witho~~t notice. Neitlier tile escrow agreei~leiit nor .il~e Rebuilding 
Agreeillclri menti011 wliether Co~nity paid the 55,000 deductible in coi~~iection with tile rebuilding 
~ 0 l . k . ~  TO date, hisurer has delivered a partial paynleilt to Cou~ity ill the aiiionilt of $389,718. 
County deposited tliat c11eclc in a Coonty Treasurer's bust accou~it~ and, within 24 hours of deposit, 
l~aiisferred tlie exact same ~ m o ~ m t  to tile escrow acco~ul't at B a&. Coi~tra~tor represe~its tliat tlie 
balaiice of tlle $1. -55  million will be deposited byT11surer illto tlie escrow account at Banlc. , 

3 County's existing policy with 1nsur.e~ satislied County's obligatio~l tinder llle Rcbuildjng Agreement to obtai11 

constluctioi~lbuilders risk insurallce. 

4 Colltractor rcpresellis that pay11-1ent of the deductible is not required. If Ins~rrer later so requires, the deductible will be 
paid by Contractor, not Co~mty. 

5 Colttractor represents that the Treasurer's trust accouilt colltaills no County general funds and eaixs no interest. 
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Under Labor Code section 1771,~  prevailing wages nzust be paid to woslcers eniployed on p~lblic 
worlcs projects. Section 1720(a)(l) defines ''p~lblic worlcs" as "Constr~~ction, alteration, 
dei~iolitioli, installation, or repair worlc done under colltract and paid for in whole or in pa11 out of 
public f ~ ~ n d s  . . . ," Under sectioli 1720(b)(l), the plvase "paid for in wllole or in parl o ~ l t  of public 
funds" illesllls "llie paylleiit of money or the equivalent of' money by tile state or political 
s~lbdivision directly to or on behalf of the public woks  contractor, s~lbcoiltractor, or developer," 

Tlle Project entails collstructioii that is perfornied under contract, The only questioli is wlietl~er the 
Project is paid for ill whole or in part out of p ~ ~ b l i c  f ~ ~ a d s .  Tlie answer turns on wlietl~er the 
fil~ldiiig of the Project with proceeds fkom County's propelty insmalice policy constitL~tes "the 
payniellt of money or the equivalent of nloiley by the state or political subdivision directly to or on 
belialf of the public wolks contractor, s~~bcontractor, or developer" within the iiieaniilg section 
1720(b)( l )~~ 

According to the teims of the Couaty's insurance policy, "repolted losses over the Described 
deductibles shall be adjusted with and payable to the 'Meiilber Agency' to wl~onz tlie propesty 
belongs . , . ." Under the Rebuilding Ageenieilt, County agreed to deposit the insurance proceeds to 
which it was entitled on account of its reported loss into the escrow accoullt. No party argues that 
any entity besides County owned the County Agricultural Colnlnissioller building that was 
destroyed by the fne or that any entity besides C o u ~ ~ t y  is entitled to tlie insurance  proceed^.^ 
Insurer issued a clieclc made payable to Coul~ty in the an~ount of $389,7 18. Co~lnty deposited the 
clzeclc into a County Treasurer's trust accouilt. As required under the Rebuilding Ageenlent, 
Couiity set up an escrow account to administer the constluctioil funds and deposited into the 
escrow account an initial check for $3 89'7 1 8. County will control disburseinents to Contractor 
from tlie escrow account as County approves Contractor's pay applications based on the progress 
of const~uctioi~. Regardless of whether the insmance proceeds were deposited into the escrow 
acco~liit by County, or by Insurer on behalf of County, the fact renzains tliat County had the legal 
right to tlie proceeds and will coiztrol how they are spent. And, regardless of which County 
account tlie County used for Ins-crrer's initial check, whetller Coulity eaimed interest on that 
acco~lnt, and whetlier the account contained other County f~lnds, tlie fact is that County actually 
received and deposited tlle insmance proceeds and disbursed them to the escrow ~ C C O L I I I ~ ,  AS SUC~I, 
the f~lnding i~~eclzanisi~~ llieets tlze definitioiz of "paid ibr in whole or in pa11 out of public filnds" 
under sectioii 1720(b)(l) in Illat tlze payllent by Coullty of $389,718 out oftl.le Couilty Treas~lrer's 

"11 statutory references are to the Caliibrllia Labor Code, uliless otherwise indicated 

7 ~ ~ i o t l ~ e r  potential source of public filnds paynents is the payiiient of property i~lsurailce policy prenliullls by Cou~ity. 
Section 1720(b)(4) iilcludes witllin the defillitioll of "paicl for in whole or in part out of public funds" the following: 
"Fees . . . iilsurallce or boild prenliuills . . . that are paid . , , by the slate or political s~lbdivision." Given the coi~clus~o~l  
leached herein that fi~fuadiag of tlie Project with proceeds fiom Cou~lty's property illstlrance pollcy constitt~tes a 9 llayriellt out of public iulids lliider sectioil 1720(b)(l), the sectioii 1720(b)(4) issue need not be addressed, 

'see, I~~surailce Code section 281 ("Every interest in property, or ally relation thereto, or liability in respect thereof) of 
sucl~ a nat~lre that a conte~ilplated peril ilught directly daiix~ify the insured, is all insurable interest"); and Bzrns 11. 

C(il<fori~ia F n i ~  P lm~ (2007) 152 Cal.App.4tll 646, G51 ("'In collu~lo~i parlance, we speak of a llouse as being insured, 
but, strictly speaking, it is not the house but the interest of the oFv1ler therein that is insured . . . .'(Citation o~ilitted)".) 
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tru.st account into fl1.6 escrow account at :Bn171c, to ft113.il cons'truclion o:T tlne P:rojsct consdtu:l;cs 'Tlze 
paylnejnt of m.o:m.oy , , , by the state or poli'tica:l swbc1ivis:ion , , , on 'bdanlf of the pu:blic woflts 
coatractor," T1,iat l?ay~n.ent i1011e :is s~~:fficient ,to satisfy ssection 1720(t~)(l)'s roc~z1i2.e1iie1~t ,that 
co:~zst~:ii,ctiori 'be pic1 :for at let~st '(i11 p8r:I" out of.13,tiblic ~ L I J Z ~ S ,  hl aCl.clilio~~, C o ~ r ~ ~ t y ' s  ~ t i~zq~~st io~.ec l  
legal e~xtj,t:l,ex~~.e~~t to Uie ba.l~uzce o:ftlie proceeds as flie 1zolil.e.r of tlze insured interest constitutes ihc 
"qqvrlvil.e~it of iiioa.ey" within tlze ~rnea~~i.~.ig of 1:13,ai same seclioiz. (Soe, Mc&l.%osh I), Aztby)) (1993) 14 
Cnl,App,4th 1576, 1588 ["':f~~~zds" iacluclcs "'"property of va1u.e wlxicib m.ay be convertecl into casli 
[citati&ns]""j quoting ICeena 1). Ihene (1962) 57 C d 2 d  657, 663.) 

Conbacl:or cites McX.I?CO~~ to ague  t11a1 'beca~lse the :ilis~~ra11 Ce p1:ooeecls will nevor re&~i Cou;l?;ty 
coffers slid will be paid to Contra.ctor Bsnz the Ban''< escrow acco~u~t, 110 p~iblic ~ L I I I ~ S  are involvecl, 
Howoves, tho fwts show tliat at least $389,718 of tlie procoecls (l.ic1 reach Couiity coffers, 
Mo~:eovor, Bne rolovaiice, of tlze specific passage in &IcP71.los/? relied on by Colztractor is 
questiolzi)le, It states: "Lilto tlze :forbeara~ice of ront, tlzese [inspectio~z] cost waivers involve no 
pay1zaerrt of firlids out of cou~zty co:PEers," (AdcI~~%osh, sz~pra, 14 Ca1,App ,4tlz at p, 1 590,) After 
Mc.l~ztosh, tlie .Legislature passocl Senate Bill 975 ("SB 9'75") effective Ja11~1ary 1, 2002, SB 975 
adopted a d.efiniikion of "paid for In wliole or in part: out of public fu~ids," a pluase tlzat was 
previously undefined by statute, Tlze exl~ancled defiizitioa specifically i~zcludes tlze public subsidies 
tlze McIntosh co~ult founcl not to be payziexits otlt of public f~l~ids, lilte rent fo~~bearaizce and cost 
waivers, 

\ 

Eve11 under tlie previous law as i~iterpxeted by McI7ztoslz, the interpretation urgecl. by Contractor 
would not ap,ply her6 111 McPrztoslz, tlie q~lestiolz was wlzetlzer constmctio~i of a ~:esideiitial slielter 
care facility lzad been paid for in. wliole or in pait out of county f~l~ids,  Tlie county had s~~bleased 
tlze und.evelopec1 laiid to z private corporation for tlie puspose of consl;l.~zcting, ope~:ating and 
maintaini~ig tlie facility at no cost to tlie county, In connection with the constructiolz project, the 
couiity agreed to forebear rent for tlie first 20 years of operation of tlie facility, absorb inspection 
costs, ancl pay bond prenziums oil tlie project, Tlze coul?; held tliat tlie fo~:ebenrance of rent and 
inspection cost waiver did not qualify as pay~iie~zt of public f~uizds for coizstruction ~ziider tlze former 
section 1720(a), Wlielz evaluating tlze forbearance of rent issue, the court stated tliat "paid for in 
wliole or in part out of public filiids" meant "tlze ddeve~y of money or its equivalent . . , O L I ~  of 
available ,pec~mia~y resomces . , , including cash and negotiable paper, and . , , property of value 
wliich may be coliverted into cash." (McI7~toslz) 14 Cal.App,4tlz at p. 15 88 [intesnal quotes and 
citations omitted],) Tlze court stated: "Tlie co~~izty's riglzt to cl~arge rent is not a11 available 
pecunia~y resoLzrce lilce cash or soli2.e readily caslz-convertible asset, To take rent collected frfi111 
Lie S O L I I : ~ ~ ,  and use it to pay obligations would plainly be a paylnent of public fuiids, but the 
County liere will not collect tlze rent," (Ibid,) 

Unlilte tlie forbearance of rent or absorption of illspection costs involved in McI7ztoslz, County's 
insurance proceeds does coiistitute "all available pecuniay resource like cash or sonle readily cash- 
conveltible asset." County did not have a niere riglil to pursue a claini for da~~iages, As 
acluiowledged by tlie Rebuilding Ageelnent, County liad a legal entitlenie~it to casli proceeds 
under its ins~~rance policy, for wlzicli it pres~uiiiably paid preniiu~lis, As suclz, tlze funding of tlie - 

Project wit11 County's ins~~rance proceeds constitutes "the delive~y of money or its equivalent . . . 
out of available pecunialy resources" sucll as "cash or sonie readily cash-convel-tible asset," Tliis 
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definition fro111 McI~ztosh of "paid for in whole or in part out of public f~111ds" closely resenibles 
section 1720(b)(I) upon wliich coverage in this case is based.' 

Conhactor also relies on a liandfi11 of previous p~lblic w o k s  coverage determivatiolis by tlie 
D i r e ~ t o r . ' ~  However, tllose deter~iiinations are fact~lally distinguisliable and, in ally event, tlieir 
sjgiilicance is limited given tlze s~~bsequeiit passage of SB 975. hi PW 26-PW-20473, I~zsurn7?ce 
Conzpan~) Re~1luce7.i?e7zl of Esperar7zn >Iig/? School Burned Otif TViing (Julie 11, 1985)) the worlc to 
rep air fire damage was ~uldertalce~l by tlie insurance coliip any, not Ilie public entity, Similarly, in 
PW 90-006, Iizszimrice Conlpa7?j) Proceecls Used to P q )  for Water Danznge Repc~ir for a School 
District, S.C. Anderson Inc. (January 14, 1991), insurance proceeds were used to pay for water 
damage repair to school buildings, yet tlie insurance conipany and not tlie scliool district was tlie 
party undertalcing tlie repairs. Rere, Co~ulty, not Insurer, is undertalcing the rebuilding worlc under 
tlie Rebuilding Ageenlent. Contractor also cites PW 93-062, City of Mnlibzl Fire Debris 
Clearance and Erosi077 (December 1,  1993), in which the city paid for emergency fire debris 
rellioval and erosion control worlc on private property s~lbject to reiliibursemelit under private 
l~omeowner insurailce policies. Here, County, not a third party, is the insured. 

Tlie facts in this matter are niore analogous to the situation in PW 92-03, Calexico Airpo7-t Hc~ngar 
(January 25, 1993), which fo~ind a public worlc wliere insurance proceeds ste~nnling from a fire 
were deposited in city accounts from wl~icli city made progress payments for constructioli of 
replacement facilities. (See also PW 2003-009, E~?er,g) EfJicierzcy and Gerzeratio7z Worlc, Snn 
Diego Police Headquarters (January 28, 2005) [worlc paid by renewable energy illcelltive 
paynients made to a contractor from private sources was public work where those incentive 
paynents were due a city]; and PW 93-054, Tustin Fire Station, Tustin Ranch (J~ule 28, 1994) 
[money collected for, or in the coffers of, a public entity is "public funds" witliin tlie nieaning of 
section 17201 .) 

hi sunma~y,  tlie Project is constluctioll perfo~iiied ulider contract, and it is paid for ill wllole or in 
part out of public fuilds in tlie foliil of County's insurance proceeds within tlie meaning of section 
1720(b)(l). 

' ~ l s o ,  in the event that Contractor's installation of the fire sprinkler systeili necessitates st iuct~~ral  cllailges for which 
County will pay additio~lal costs horn Couilty reveilues, such paylnent would constitute an additioilal paylllellt out of 
public fiinds within the ~llealliilg of sectioil 1720(b)(l). Si~lzilarly, if County reilllburses Colltractor for new city pennits 
over $7,500, that too would be an additional paylllent out of public f~inds witllin t11e ~xeaning of sections 1720(b)(l) 

/' -\ 
and 1720(b)(4). 

e 
'O~l le  Depart-llleilt decided it would no h lge r  designate public works coverage deter~~ziaations as "precedential" under 
Govennnent Code sectioil 11425.60. Coasequei~tly, past deter~l~inatioi~s no loiiger ]lave precedei~tial effect. Public 
notice of the Deparhl~eilt's decisioi~ to d iscont i i~~~e t l~e  use of precedent decisioils call be found at 
w\nm~.di~~.ca,novlDLSR/09-06-2007!!,wccl~,]@, 
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